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OFFICE OF THE ONDER SECRETARY OF DEFENSE
WASHMINGTON, D& 20301

ACQUISITION

(DP)CPF . FEB 2 8 1991

MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES
DI RECTOR, CONTRACTING, ASA(RDEA)/SFRD-KP
DIRECTOR, PROCUREMENT POLICY, ASN{RD&A)/API&A
DEPUTY asstsTANT SECRETARY (CONTRACTING) , SAF/AQC
EXECUTIVE DIRECTOR, CONTRACTING, DLA-P

EXECUTIVE Dl RECTOR, CONTRACT MANAGEMENT, DILA-A

SUBJECT: Payment and Withholding of Funds under Time-and-
MaterialsContracts

The I nspector General has recently conpleted a review of
time-and-materials contracts and found some misunderstanding O
t he payment andW t hhol di ng provisions oft he cl ause at FAR
52.232-7,. Payments under Time-and-Material and Labor-Hour
Contracts. These contracts are a form of cost-reimburgement
contra e billings for labor hours must b€

vouchérs and the cognizant Defense contract Aud

must review and apprave vouehers, Contracts ghall no
or any other arrangepent.

Paragraph (a) @ of this clause provides the Government the
right tO withhold 5 percent of payment8 otherwise due, Up t0 a
maximum Of s$50,000, The Inspector CGeneral gfound awidespread
| ack of understandi ng oft he purpoee of the withholding and the
applicability of the $50,000 ceiling on withholdings, as well as
confusion on Wwhen t he anount of withholding shoul d be revised.

, The contract Cl ause directly 1inks the 5 percent withholding
to delivery of the contractor's release discharging the
Governmentfromallliabilities, obligations, andelaims. The
Wi t hhol di ng is conditioned ON NO other. factoxr Or event. The
contract clause aut hori zes the withholding "unless otherwise .
provided in the schedule.®

| n drafting contracts, contracting officer6 shouldnot
reduce or ellmnate nwithholding unlesst he administrative
contracting officer is fully satisfied that t he contractor's
previocus perf or mance 4in providing necessary releaseshas been
adequate. =~ The nodification ofa contract atter ‘awaxd t 0 reduce
t he Withholding I equi r €S exchange Of consideration.
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nme Inspector GCeneral also reported some confusion as to the
applicability oft he $50, 000 ceiling on t he withholding. Aas
noted above, t he withbolding is linked to t he contractor's
release. Under the standardoperati on of the clause, there
shoul d be one withholding (nqt-to-exceed $50.000) £0r each
release required. Forexanple, for time-and-materialorders
issued under a basic orderin a%reement, theze should be one
release and one withholding ?no -to-exceed $50,000) per order,
since each order is a separate contract. For other types of
contracts where each order IS Settled and closed separately, one
rel ease and one withholding (not -t o- exceed $50, 000) per oxder is
required. For those contracts for which there will be only one
settlementand cl QSi ng, even if orders have beenusedfor control
of work within the contract, only one rel ease and onewithholding
(not-to-exceed $60, 000) are required.

The I nspect or General al SO reported a widespread failureto
document the basisf Or deci sions to reduce withholdings. There
I's sone evidence that this documentation problem is not limited
to this particul ar withholding decision. In all contractual
deci si ons, contracti ng officers nust maxe appropriate note of the
basis fortheir actions.

Pl ease rem nd your contracting officers and procurement
managers of theneedfor continued attention to this matter.
This area may also be a fruitful subjectforyou future
acqul si t1 on managemen® €VI EWS.
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El eanor R S?Qctor
Director, Defense Procurement



